An Analysis of the Chinese Criminal Legislation in the Context of the International Combat against Piracy and Armed Robbery at Sea by 林蓁 & LIN Zhen
China Oceans Law Review (Vol. 2016 No. 1)106
An Analysis of the Chinese Criminal 
Legislation in the Context of the 
International Combat against Piracy and 
Armed Robbery at Sea
LIN Zhen *
Abstract: Facing the rampant piracy and armed robbery at sea off the coast of 
Somalia, the Security Council has called on all States to criminalize such offenses 
in their domestic laws and prosecute the presumed pirates, so as to combat impunity 
of the crimes. China, one of the major forces in the combat against piracy off the 
coast of Somalia, is expected to assume more responsibilities in the prosecution 
and sanctions against the offenders. However, the current domestic legislation of 
China might not be sufficient to meet this need. The non-criminalization of piracy 
is the first obstacle to overcome. Additionally, the criminal procedural law of 
China makes it difficult to prosecute offenders caught on the high seas or in a place 
beyond national jurisdiction. Due to these problems, some revisions are needed to 
be made to the criminal law and criminal procedural law of China, in order to better 
combat the global plague of piracy and armed robbery at sea.
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The piracy and armed robbery at sea have become an increasingly serious 
threat to the maritime security worldwide, particularly in the Red Sea, Indian 
Ocean, the waters off the coast of Somalia and the South China Sea. In most 
countries, if not all, the activities of piracy are subject to severe sanctions when the 
suspects are put to trial. However, there are still failures to bring the alleged pirates 
to justice, which is a great challenge to the international community. In the combat 
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against piracy at the international level, the effort by the international community 
to patrol the relevant maritime areas is only a temporary solution to the problem, 
and whether the international treaties on the suppression of piracy can play a 
definitive role in combating piracy depends on the States Parties’ enforcement of 
these treaties within their domestic legal systems, since an effective domestic legal 
system could be decisive in the combat against piracy and armed robbery at sea. 
China has played a very important role in the combat against piracy and armed 
robbery at international level. Up to August 2014 the Chinese government has 
deployed 18 flotillas in the Gulf of Aden and the waters off the coast of Somalia.1 
China has also a vital interest in suppressing unlawful acts against maritime 
security and ensuring the safety of important sea lanes, because it depends heavily 
on maritime transport for its import of oil and gas. Thus, for the sake of China’s 
own interests, it is necessary and meaningful to launch a study on China’s domestic 
legislation on piracy and its effect on the combat against piracy at the international 
level.
The present paper will first briefly examine the relevant international rules 
concerning the suppression of piracy and armed robbery at sea and then review the 
substantive laws of the Chinese domestic legislation in this regard. The third part 
will explore the procedural issues involved, particularly the jurisdictional problems 
that exist in the current domestic law. The paper concludes with a discussion about 
the future amendments to the Chinese criminal law and criminal procedural law.
I. Relevant International Rules
This part will examine the international rules regarding piracy and armed 
robbery at sea, with special attention to the definition of piracy and armed robbery 
under the framework of international law. Piracy is defined in Art. 101 of the 
United Nations Convention on the Law of the Sea (UNCLOS) as follows: 
Piracy consists of any of the following acts: (a) any illegal acts of violence 
or detention, or any act of depredation, committed for private ends by the 
crew or the passengers of a private ship or a private aircraft, and directed: 
(i) on the high seas, against another ship or aircraft, or against persons or 
1     At http://baike.baidu.com/view/10908826.htm?fr=aladdin#2, 12 September 2014. (in 
Chinese)
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property on board such ship or aircraft; (ii) against a ship, aircraft, persons 
or property in a place outside the jurisdiction of any State;(b) any act of 
voluntary participation in the operation of a ship or of an aircraft with 
knowledge of facts making it a pirate ship or aircraft. (c) any act of inciting or 
of intentionally facilitating an act described in subparagraph (a) or (b).2
However, this definition is not without defect. Numerous scholars have 
commented on Art. 101 and some consider that it provides little guidance in 
practice.3 Three criteria have to be satisfied before an offense could be considered 
an act of piracy: first of all, the “high seas” requirement has to be met. It means that 
an act of piracy has to take place on the high seas. Similar offenses taking place in a 
State’s territorial waters are not regulated by Art. 101. Secondly, the “private ends” 
requirement excludes crimes committed for a political reason. Consequently, there 
is a clear-cut distinction between the crimes of piracy and terrorist attacks. Thirdly, 
the so-called “two ship requirement” has to be met, thus excluding the rebellion of 
crew members. 
The crime of piracy as defined by Art. 101 of the UNCLOS is by nature a 
crime jure gentium, so that all States could exercise jurisdiction over such criminal 
activities. However, similar activities taking place in the territorial sea are not 
regulated by Art. 101. In order to address this problem, the International Maritime 
Organization (IMO) follows the definition of piracy as laid down in Art. 101 and 
at the same time, adopted the Resolution A.1025 (26) on 2 December 2009 at its 
26th Assembly Session, which defines such similar crimes taking place in a State’s 
territorial waters as armed robbery.4
Another important attempt to complement relevant provisions of the UNCLOS 
is the Convention for the Suppression of Unlawful Acts of Violence against the 
Safety of Maritime Navigation (hereinafter “SUA Convention”) adopted in 1988. 
The SUA Convention has expanded its application scope to all offenses including 
intentionally seizing or damaging a ship or attempting to do so. It does not contain 
2　  Art. 101 of UNCLOS.
3　  Diana Chang, Piracy Laws and the Effective Prosecution of Pirates, Boston College 
International and Comparative Law Review, Vol. 33, Issue 2, 2010, pp. 281~284, at http://
lawdigitalcommons.bc.edu/iclr/vol33/iss2/3, 12 September 2014; John Kavanagh, The Law 
of Contemporary Piracy, Australia International Law Journal, 1999, pp. 137~138; Niclas 
Dahlvang, Thieves, Robbers and Terrorists: Piracy in the 21st Century, Regent Journal 
International Law, Vol. 4, 2006, p. 28.
4　  IMO, Resolution A. 1025(26), adopted on 2 December 2009.
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any requirement concerning the motive of such a crime or the place where the 
offense takes place.5 Naturally, these offenses do not fall into the category of piracy 
as defined by Art. 101 of the UNCLOS.
The International Maritime Bureau has provided an even more inclusive 
definition. It defines “piracy and armed robbery at sea” as “an act of boarding or 
attempting to board any vessel with the apparent intent to commit theft or any other 
crime, and with the apparent intent or capacity to use force in furtherance of that 
act.”6
Some scholars consider the current international legal framework on piracy 
and armed robbery at sea to be flawed because of its failure to provide a universally 
acceptable definition for such crimes.7 Furthermore, the international treaties 
provide only a definition of piracy and armed robbery at sea, but no sanctions for 
the crimes. Therefore, such treaties depend on the domestic legislation of each State 
for their effective implementation. However, State legislations differ tremendously 
with regard to the prosecution and sanction of those crimes.8
II. The Substantive Rules of the Legislation of 
     Mainland China and the Non-criminalization
     of the Crime of Piracy
This part will review the relevant provisions of Chinese substantive laws. By 
adopting a comparative approach, an attempt will be made to reveal the existing 
differences between the international treaties and the legislation of mainland China 
and the possible effect of the latter on the combat against piracy at the international 
5　   Art. 3, Convention for the Suppression of Unlawful Acts of Violence against the Safety 
of Maritime Navigation, adopted on 10 March 1988, at http://cns.miis.edu/inventory/
pdfs/aptmaritime.pdf, 12 September 2014; Diana Chang, Piracy Laws and the Effective 
Prosecution of Pirates, Boston College International and Comparative Law Review, Vol. 33, 
Issue 2, 2010, p. 275, at http://lawdigitalcommons.bc.edu/iclr/vol33/iss2/3, 12 September 
2014.
6　  International Maritime Bureau, Piracy and Armed Robbery against Ships, Report for the 
Period 1 Jan.-30 Jan. 2009, p. 4.
7　   Diana Chang, Piracy Laws and the Effective Prosecution of Pirates, Boston College 
International and Comparative Law Review, Vol. 33, Issue 2, 2010, p. 281, at http://
lawdigitalcommons.bc.edu/iclr/vol33/iss2/3, 12 September 2014.
8　  Diana Chang, Piracy Laws and the Effective Prosecution of Pirates, Boston College 
International and Comparative Law Review, Vol. 33, Issue 2, 2010, p. 281, at http://
lawdigitalcommons.bc.edu/iclr/vol33/iss2/3, 12 September 2014.
China Oceans Law Review (Vol. 2016 No. 1)110
level. 
Piracy and armed robbery at sea has not been criminalized in mainland China. 
Such activities are nevertheless punishable in accordance with the criminal law of 
mainland China, usually under the category of crimes against public security, like 
hijacking of vessels (Art. 122 of the Criminal Law of China), destruction of means 
of transport (Art. 116), malicious injury (Art. 234), willful homicide (Art. 232), 
kidnapping (Art. 239) and robbery (Art. 263).9 
Since the crimes mentioned above are all felonies under the criminal law 
of mainland China, courts often impose severe sanctions upon the presumed 
pirates, ranging from long-term imprisonment to death penalty. Compared with 
legislation of some other countries, the Chinese law is quite harsh and can be really 
discouraging to the practice of piracy in Chinese jurisdictional waters.10 China’s 
efforts to combat piracy and armed robbery at sea have been highly praised by the 
International Maritime Bureau.11
However, the fact that piracy and other offenses against the safety of maritime 
navigation have not been criminalized by the domestic law, undoubtedly, is a 
regrettable shortcoming in the criminal law of mainland China. 
China has ratified both UNCLOS and the SUA Convention, therefore China 
bears a treaty duty to bring its domestic legislation in line with the provisions 
of these conventions. Since piracy and armed robbery at sea have not been 
criminalized in mainland China, the presumed pirates are often prosecuted for 
committing the crimes of hijacking of vessels, destruction of means of transport, 
9 　 United Nations Security Council, Compilation of information received from Member 
States on measures they have taken to criminalize piracy under their domestic law and to 
support the prosecution of individuals suspected of piracy off the coast of Somalia and 
imprisonment of convicted pirates, S/2012/177, 26 March 2012, p. 10, at http://www.un.org/
ga/search/view_doc.asp?symbol=S/2012/177&referer=http://www.un.org/depts/los/piracy/
piracy_documents.htm&Lang=E, 26 February 2016.
10　  In sharp contrast with the domestic law of China, an Indonesian court sentenced in the same 
year a group of pirates to only two years or three years in prison for hijacking a ship. Pirate 
Attacks Have Tripled in a Decade, IMB Report Finds, at http://www.iccwbo.org/policy/ip/
icccbig/index.html, 12 September 2014.
11    In 2003, Captain Pottengal Mukundan, director of International Maritime Bureau, spoke 
highly of the effort by the central government: Early this year, Chinese authorities 
prosecuted pirates who had hijacked the tanker Siam Xanxai. The Chinese courts 
sentenced the pirates to between 10 and 15 years in prison ... Chinese authorities should be 
congratulated for having taken these difficult cases through to prosecution. It is this kind 
of response which will deter future pirates from this trade. Pirate Attacks Have Tripled in 
a Decade, IMB Report Finds, at http://www.iccwbo.org/policy/ip/icccbig/index.html, 12 
September 2014.
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malicious injury, willful homicide, kidnapping and robbery. Otherwise, it will be 
against the very basic principle of “nullum crimen sine lege” and “nulla poena sine 
lege”, which denote that “if an act is not expressly defined by law as a criminal act, 
it may not be convicted and sentenced” (Art. 3 of the Criminal Law of China).12 
Although piracy and armed robbery may involve such elements like sabotage 
of ships, kidnapping, robbery and so forth, these elements do not amount to the 
crime of piracy and armed robbery at sea. For example, the crimes of murder and 
robbery are directed respectively at the person and the property while the crime of 
piracy poses primarily threat to the security of navigation.13 
Furthermore, a pirate attack does not necessarily always include these elements 
mentioned above. As some studies have revealed, presumed pirates are often caught 
while chasing and trying to board a ship.14 In that case, no offenses like robbery or 
murder are actually committed. However, according to the UNCLOS (Art. 103) 
and the SUA Convention, boarding a ship with the intent to seize it or commit 
other offenses may suffice to constitute the crime of piracy.15 States like Denmark 
and Djibouti have already incorporated these provisions into their domestic law. 
Thus the attempts to commit the crime of piracy could also be sanctioned under the 
domestic legal system of these States.16
By contrast, if no felonies punishable under Chinese law are involved, it 
will be difficult to sanction the presumed pirates for simply chasing or boarding 
a ship, since the relevant provisions of the international treaties have not yet been 
incorporated into the domestic law.
In the global combat against piracy and armed robbery at sea, the non-
criminalization of such offenses in the domestic law of States could be the major 
12　 Ma Chengyuan, Studies on the Universal Jurisdiction in Criminal Law of China, Tribune of 
Political Science and Law, No. 3, 2013, pp. 88~101. (in Chinese)
13　  Tong Weihua, Studies on the Criminalization of Piracy at Sea, Cross-Strait Legal Science, 
No. 4, 2010, pp. 74~81. (in Chinese)
14　 Yu Fumin and Qi Lin, A Study on the Legal Measures of Punishing Contemporary Piracy, 
Journal of Shandong Police College, No. 5, 2011, p. 86. (in Chinese)
15　  United Nations Security Council, Report of the Special Advisor to the Secretary General on 
Legal Issues Relating to Piracy off the Coast of Somalia, S/2011/30, adopted on 25 January 
2011, para. 59, at http://www.un.org/Docs/journal/asp/ws.asp?m=S/2011/30, 26 September 
2014.
16　 United Nations Security Council, Compilation of information received from Member 
States on measures they have taken to criminalize piracy under their domestic law and to 
support the prosecution of individuals suspected of piracy off the coast of Somalia and 
imprisonment of convicted pirates, S/2012/177, 26 March 2012, pp. 12, 17, at http://www.
un.org/ga/search/view_doc.asp?symbol=S/2012/177&referer=http://www.un.org/depts/los/
piracy/piracy_documents.htm&Lang=E, 26 February 2016.
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reason for the impunity of the presumed pirates. In this context, the Security 
Council has reiterated the need for all States to incorporate into domestic law 
the provisions on piracy contained in the UNCLOS.17 In answer to the call of the 
Security Council, quite a few States have already started the legal reform to adapt 
their criminal laws to the need of combating piracy on an international level, 
especially the piratical activities taking place off the coast of Somalia.18 These 
States not only include maritime powers whose navies are patrolling the Gulf 
of Aden, such as France, Spain, Japan and Russia, but also States in the region 
where most of the presumed pirates are being tried, like Seychelles, Tanzania and 
Maldives.19 It is a positive sign for the global combat against piracy and consistent 
with the spirit that the burden of prosecuting and punishing the presumed pirates 
should be shared among all States.20
China, with its navy patrolling the troubled waters and its immense merchant 
fleet transiting the Gulf of Aden, plays an important role in the global combat 
against piracy and armed robbery at sea. In this context, China needs to reform its 
domestic law to incorporate the relevant provisions of the international conventions 
into its domestic law.
17　 United Nations Security Council, Report of the Special Advisor to the Secretary General on 
Legal Issues Relating to Piracy off the Coast of Somalia, S/2011/30, adopted on 25 January 
2011, para. 46, at http://www.un.org/Docs/journal/asp/ws.asp?m=S/2011/30, 26 September 
2014.
18　  United Nations Security Council, Report of the Special Advisor to the Secretary General on 
Legal Issues Relating to Piracy off the Coast of Somalia, S/2011/30, adopted on 25 January 
2011, para. 47, at http://www.un.org/Docs/journal/asp/ws.asp?m=S/2011/30, 26 September 
2014.
19　  United Nations Security Council, Report of the Special Advisor to the Secretary General on 
Legal Issues Relating to Piracy off the Coast of Somalia, S/2011/30, adopted on 25 January 
2011, para. 47, at http://www.un.org/Docs/journal/asp/ws.asp?m=S/2011/30, 26 September 
2014; United Nations Security Council, Compilation of information received from Member 
States on measures they have taken to criminalize piracy under their domestic law and to 
support the prosecution of individuals suspected of piracy off the coast of Somalia and 
imprisonment of convicted pirates, S/2012/177, 26 March 2012, p. 10, at http://www.un.org/
ga/search/view_doc.asp?symbol=S/2012/177&referer=http://www.un.org/depts/los/piracy/
piracy_documents.htm&Lang=E, 26 February 2016.
20　  United Nations Security Council, Report of the Special Advisor to the Secretary General on 
Legal Issues Relating to Piracy off the Coast of Somalia, S/2011/30, adopted on 25 January 
2011, para. 75, at http://www.un.org/Docs/journal/asp/ws.asp?m=S/2011/30, 26 September 
2014
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III. The Jurisdiction of Chinese Courts over 
       Piratical Activities 
Having discussed about the substantive rules concerning the suppression of 
piracy and armed robbery at sea, the author will discuss about the procedural rules 
in this domain, in particular the jurisdictional issue with special attention paid to 
its application to the Somali pirates. Despite all the efforts by the international 
community, the waters off the coast of Somalia continue to be a dangerous area 
plagued by piracy and armed robbery at sea. Many pirates were released without 
trial after being caught by the escort naval forces,21 which is certainly one of the 
factors contributing to the current situation. In the resolution 2125 of the Security 
Council, all States were urged to adopt legislation to facilitate the prosecution of 
suspected pirates off the coast of Somalia.22
States and organizations engaged in the military operation off the coast of 
Somalia have adopted different attitudes towards the prosecution of captured 
Somali pirates. Some of the patrolling States prefer to bring the pirates back to 
their own judicial authorities for prosecution. The ongoing trials in the Netherlands 
are of this kind.23 Whereas, some other States, for various reasons, tend to transfer 
the pirates captured by their naval forces to the competent authorities of States 
within the region. For example, China has entered into a series of arrangements 
with Somalia and Kenya with regard to the transfer of the pirates captured by the 
Chinese navy.24
Up to now, Chinese courts have not yet introduced any criminal procedure 
against Somali pirates. In fact, it is quite difficult to put on trial an alleged Somali 
pirate in China because of the conditions imposed by the criminal law to establish 
21　 At http://www.un.org/News/Press/docs/2010/sc10014.doc.htm, 12 September 2014.
22　 At http://www.un.org/News/Press/docs/2013/sc11177.doc.htm, 12 September 2014.
23　  United Nations Security Council, Compilation of information received from Member 
States on measures they have taken to criminalize piracy under their domestic law and to 
support the prosecution of individuals suspected of piracy off the coast of Somalia and 
imprisonment of convicted pirates, S/2012/177, 26 March 2012, pp. 67~68, at http://www.
un.org/ga/search/view_doc.asp?symbol=S/2012/177&referer=http://www.un.org/depts/los/
piracy/piracy_documents.htm&Lang=E, 26 February 2016.
24　 United Nations Security Council, Compilation of information received from Member 
States on measures they have taken to criminalize piracy under their domestic law and to 
support the prosecution of individuals suspected of piracy off the coast of Somalia and 
imprisonment of convicted pirates, S/2012/177, 26 March 2012, p. 11, at http://www.un.org/
ga/search/view_doc.asp?symbol=S/2012/177&referer=http://www.un.org/depts/los/piracy/
piracy_documents.htm&Lang=E, 26 February 2016.
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the jurisdiction of a Chinese court. 
The criminal law of China recognizes four types of jurisdiction: the territorial 
jurisdiction, the active personal jurisdiction, the passive personal jurisdiction 
and the universal jurisdiction.25 A Chinese court could establish the territorial 
jurisdiction over offenses committed in the territory of China and the active 
personal jurisdiction over the criminal acts committed by Chinese citizens outside 
the territory of China. In theory, a Chinese court could not establish its jurisdiction 
over the piratical activities off the coast of Somalia on the basis of the first two 
options.
A Chinese court may also have jurisdiction when a crime committed by an 
alien outside the territory of China is directed at a Chinese citizen or the People’s 
Republic of China. Art. 8 of the Criminal Law of China stipulates that “this Law 
may apply where a crime against China or a citizen of the People’s Republic of 
China is committed by an alien outside the territory of the People’s Republic 
of China”. There are also limits on the application of Art. 8: “The minimum 
punishment of fixed-term imprisonment for such a crime is not less than three 
years in accordance with the provisions of this Law, except where a crime is not 
punishable in accordance with the law of the place where it is committed”. 26
The passive personal jurisdiction is established for the purpose of ensuring 
that the criminal acts committed by an alien outside the territory of China against 
its citizens or the State itself will be sanctioned. However, two conditions have to 
be satisfied: The minimum punishment for such an offense should be no less than 
three years of imprisonment according to the Chinese criminal law and such an 
offense has to be criminalized by the domestic law of the State where the offense is 
committed.27 From this point of view, Art. 8 is so elaborated to deal with offenses 
committed in the territory of another State instead of those committed on the high 
seas or in a place outside the jurisdiction of any State, like piracy.
In accordance with the report of Jack Lang, prosecution by flag States of ships 
that have fallen victim to piracy has been marginal. Global sharing of the burden 
would be more rationally distributed if the flag States of the victim ships could take 
25　 Arts. 6~9, Criminal Law of China, at http://www.chinalawedu.com/new/23223a23228a2010
/20101222shangf111042.shtml, 12 September 2014.
26　 Art. 8, Criminal Law of China.
27　 Art. 8, Criminal Law of China.
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more effective measures to facilitate the prosecution of presumed pirates.28
Apart from the above three options, the Chinese court may establish 
universal jurisdiction over piratical activities. According to Art. 9 of the Criminal 
Law of China, “[t]his Law shall be applicable to crimes which are stipulated in 
international treaties concluded or acceded to by the People’s Republic of China 
and over which the People’s Republic of China exercises criminal jurisdiction 
within the scope of obligations, prescribed in these treaties, it agrees to perform”. 
For decades, China showed great hesitation to accept the idea of universal 
jurisdiction primarily due to the concerns over the abuse of its application. 
However, piracy is considered by Chinese government as one of the few crimes 
jure gentium to which the universal jurisdiction should apply.29 At the cognitive 
level, there should be no obstacle to overcome since there exists a certain consensus 
among the scholars that Chinese courts should establish universal jurisdiction over 
piracy and armed robbery at sea. 
However, according to the present criminal law of China, three conditions have 
to be met: 1. Such a crime must be prescribed by an international convention to 
which China is a State Party; 2. China has a treaty obligation under the convention 
to exercise such jurisdiction over the crime; 3. Such a crime has to be criminalized 
by the domestic law.30 Therefore, we need to take a look at the relevant international 
treaties to which China is State Party. It is interesting to note that some of the most 
influential conventions on the combat against piratical activities contain similar 
provisions on the question of jurisdiction. 
Art. 105 of the UNCLOS reads as follows: 
On the high seas, or in any other place outside the jurisdiction of any State, 
every State may seize a pirate ship or aircraft, or a ship or aircraft taken by 
28　 United Nations Security Council, Report of the Special Advisor to the Secretary General on 
Legal Issues Relating to Piracy off the Coast of Somalia, S/2011/30, adopted on 25 January 
2011, para. 75, at http://www.un.org/Docs/journal/asp/ws.asp?m=S/2011/30, 26 September 
2014.
29　 Statement by Ms. Guo Xiaomei, the Counselor and Legal Adviser of the Chinese Mission 
to the UN on Scope and Application of the Principle of Universal Jurisdiction at Sixth 
Committee of the 66th Session of the General Assembly, at http://www.china-un.org/eng/
hyyfy/t867268.htm, 26 September 2014.
30　  Chi Manjiao, A Note on China’s Legal and Operational Responses to International Piracy, 
Ocean Development & International Law, Vol. 44, No. 1, 2013, p. 118; Zhu Lijiang, The 
Chinese Universal Jurisdiction Clause: How Far Can It Go?, Netherlands International Law 
Review, Vol. 52, Issue 1, 2005, p. 106.
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piracy and under the control of pirates, and arrest the persons and seize the 
property on board. The courts of the State which carried out the seizure may 
decide upon the penalties to be imposed, and may also determine the action to 
be taken with regard to the ships, aircraft or property, subject to the rights of 
third parties acting in good faith.
Strictly speaking, the UNCLOS does not impose an obligation upon States to 
establish universal jurisdiction over piracy. Instead, it provides an option for States 
to prosecute the presumed pirates if they are unable to establish other types of 
jurisdiction.
Art. 10(1) of the SUA Convention 1988 stipulates:
The State Party in the territory of which the offender or the alleged offender 
is found shall, in cases to which article 6 applies, if it does not extradite him, 
be obliged, without exception whatsoever and whether or not the offence was 
committed in its territory, to submit the case without delay to its competent 
authorities for the purpose of prosecution, through proceedings in accordance 
with the laws of that State. Those authorities shall take their decision in the 
same manner as in the case of any other offence of a grave nature under the 
law of that State.
Its protocol adopted in the same year reflects the same spirit: “Each State 
Party shall take such measures as may be necessary to establish its jurisdiction over 
the offenses set forth in Article 2 in cases where the alleged offender is present 
in its territory and it does not extradite him to any of the States Parties which 
have established their jurisdiction in accordance with paragraphs 1 and 2 of this 
Article.”31 
States are unable to establish universal jurisdiction over offenses stipulated in 
SUA Convention and its protocol since such offenses are not crimes jure gentium 
to which universal jurisdiction could apply. Therefore, the SUA Convention and its 
protocol have introduced the so-called “prosecute or extradite” obligation. If the 
State that has captured the offenders is unable to establish its jurisdiction, it should 
extradite them to another State that has jurisdiction.
31　  Art. 3(4), Protocol for the Convention for the Suppression of Unlawful Acts of Violence 
against the Safety of Fixed Platforms Located on the Continental Shelf, adopted on 10 
March 1988, entered into force on 1 March 1992, at http://www.un.org/en/sc/ctc/docs/
conventions/Conv9.pdf, 12 September 2014.
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In general, the relevant international treaties encourage States to initiate 
procedures against pirates to cope with the thorny problem of impunity of the 
offenders. Nevertheless, the conventions have not really imposed an obligation 
upon States to establish jurisdiction over these offenses. They give States instead 
an option to prosecute these offenders, so that they could exercise their jurisdiction 
accordingly. A State could also decide to extradite the offenders if it is more 
appropriate for another State more directly concerned to try them. The Shebelle 
Case32 could well illustrate this point. 
Since piracy has not been criminalized by the domestic law, a judge may find 
it difficult to establish the jurisdiction over such an offense on the basis of Art. 9. 
While piracy is a crime hostis humani generis, the crimes of murder and robbery 
are not of this nature. When the international nature of the crime comes into 
play, the non-criminalization of the crime of piracy becomes the first obstacle to 
overcome to establish the jurisdiction of the court.
In reality, the fact that piracy is not criminalized by the Chinese law has not 
prevented the judges from establishing universal jurisdiction over piracy and armed 
robbery at sea. 
In the Case of Siam Chatchai, the Chinese court effectively established 
its jurisdiction by invoking Art. 9 of its Criminal Law and Art. 3(1) of the 
SUA Convention. The alleged offenders were Indonesians and the offense was 
committed in the waters of Malaysia against a vessel flying the flag of Thailand. 
No Chinese citizen was engaged in this case.33 As a result, the Chinese court 
was unable to establish the territorial, personal or protective jurisdiction over the 
alleged offenders. Instead, as China had ratified the SUA Convention, the Chinese 
court established its jurisdiction by following Art. 10 of this convention. The 
offenders were finally prosecuted and sanctioned for committing robbery because 
the unlawful acts against safety of navigation are not criminalized by the criminal 
law of China. 
However, the judicial practice shows that the Chinese court will probably 
32　United Nations Security Council, Compilation of information received from Member 
States on measures they have taken to criminalize piracy under their domestic law and to 
support the prosecution of individuals suspected of piracy off the coast of Somalia and 
imprisonment of convicted pirates, S/2012/177, 26 March 2012, p. 67, at http://www.un.org/
ga/search/view_doc.asp?symbol=S/2012/177&referer=http://www.un.org/depts/los/piracy/
piracy_documents.htm&Lang=E, 26 February 2016.
33　 Ma Chengyuan, Studies on the Universal Jurisdiction in Criminal Law of China, Tribune of 
Political Science and Law, No. 3, 2013, pp. 88~101. (in Chinese)
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not establish its jurisdiction if the case is not in the least connected to China. In 
the above case, the offenders had been arrested in the territory of China and that 
is the minimum connection required. The Supreme Court Explanation Relating to 
the Implementation of the Criminal Procedural Law of the People’s Republic of 
China makes it clear that to prosecute suspects in accordance with the international 
treaties to which China is a party, the jurisdiction is to be exercised by the People’s 
Court of the place where the suspect is apprehended.34 As a result, it will be 
impossible for China to prosecute pirates arrested on the high seas or in the waters 
under the jurisdiction of another State.
While China’s domestic legislation is consistent with the SUA Convention 
and its protocol, it does not reflect the spirit of the UNCLOS. Piracy, as a crime 
jure gentium, subject to universal jurisdiction, is by definition an offense taking 
place on the high seas or in a place beyond national jurisdiction. China’s legislation 
makes it impossible for Chinese courts to establish jurisdiction over piracy under 
Art. 105 of the UNCLOS. Although Art. 105 does not create any obligation upon 
States Parties to prosecute the pirates, the author holds the view that China should 
have its domestic legislation amended to allow Art. 105 to apply, since it provides 
an additional option for Chinese courts to prosecute and sanction the presumed 
pirates. Finally, it depends on China to decide whether to exercise such jurisdiction 
or not. It could always extradite the offenders if it deems that it is more rational for 
another State to try a particular case.
IV. Suggestions on the Amendment of the Criminal Law
      and Criminal Procedural Law of China
The recent amendment IX to the Criminal Law of China came into force on 
1 November 2015, but this latest revision to the criminal law still contains no 
article dealing with the question of piracy.35 As we have mentioned above, the UN 
urges States to criminalize piracy and armed robbery at sea. The current Chinese 
criminal law cannot fulfill this obligation and continues to sanction the above 
criminal activities under the name of other crimes like kidnapping and robbery. 
34　  Chi Manjiao, A Note on China’s Legal and Operational Responses to International Piracy, 
Ocean Development & International Law, Vol. 44, No. 1, 2013, p. 118.
35　 At http://news.xinhuanet.com/2015-08/30/c_1116414724.htm, 12 January 2016. (in 
Chinese)
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Furthermore, the criminal procedural law makes it impossible for Chinese tribunals 
to try suspects caught on the high seas. 
China, as one of the major forces in the combat against piracy off the coast of 
Somalia, is expected to assume more responsibility in the prosecution and sanction 
against the offenders. However, the current domestic legislation of China might not 
be sufficient to meet this need. More and more States have revised or are revising 
their domestic law to adapt to the need of combating piracy at international level, 
which has become an international trend. In this trend, China’s domestic legislation 
is lagging behind.
Some scholars might argue that, since China has already entered into 
agreements with Kenya and Somalia on the transfer of the Somali pirates captured 
by the Chinese navy, China is no longer faced with any problem causing by the 
failure for Chinese courts to try any suspects caught on the high seas by the navy. 
Therefore, the loopholes in the current Chinese laws will have little effect on 
the ongoing combat against piracy and armed robbery at sea. This argument is 
reasonable in some aspects. But we have to emphasize that the criminalization 
of piracy in the domestic law of China is consistent with its own interests. China 
depends heavily on maritime transport for its international trade and energy import, 
and the large merchant fleet of China has become a target of pirates. Maritime 
security is hence of strategic importance to China. China bears an obligation to 
protect its nationals and vessels flying its flag. Apart from Chinese vessels, ships 
flying foreign States’ flags are also hired by Chinese companies.36 It is doubtful if 
Chinese courts can exercise jurisdiction when they are attacked and do not have 
Chinese nationals on board. Is the Chinese legislation sufficient to protect these 
foreign-flagged vessels?
Impunity of pirates poses a common challenge for all countries, including 
China. The agreements between China and Kenya or between China and Somalia 
deal only with this particular situation of Somali pirates and cannot solve the piracy 
problem once and for all.
As we have already mentioned, Art. 8 of China’s Criminal Law is not sufficient 
to protect Chinese nationals or vessels flying Chinese flag if the offense takes place 
on the high seas or in any other country where piracy has not been criminalized. 
Therefore, it is necessary to make full use of Art. 9 on universal jurisdiction and 
let it function as it should. The condition posed by the Criminal Procedural Law of 
36 　 At http://www.gongqiu.com.cn/nsdetail-73084.shtml, 12 January 2016. (in Chinese)
China Oceans Law Review (Vol. 2016 No. 1)120
China is a self restraint in the exercise of universal jurisdiction by Chinese courts.
China might have lagged behind in the wave of legislative reforms where 
some other countries’ criminal laws have undergone or are undergoing revisions in 
the context of global combat against piracy. Before taking a look at other States’ 
legislation, we may briefly review the “Criminal Code” of Taiwan. Taiwan is an 
integral part of China and shares a lot in common with mainland China. Therefore, 
its “Criminal Code” could be thought-provoking for the amendment of the 
legislation of mainland China. 
The “Criminal Code” of Taiwan contains a very detailed definition of piracy 
and other offenses against the safety of maritime navigation. Art. 333 of the 
“Criminal Code” of Taiwan defines piracy as follows: 
A person who without the permission of a belligerent State or who does not 
belong to the naval force of such a State navigates a vessel for purpose to use 
violence or employ threats against another vessel or against a person or thing 
on board that vessel commits the offense of piracy and shall be sentenced to 
death or life imprisonment or imprisonment for not less than seven years.
A member of the crew or a passenger on board a vessel who has purpose 
to plunder or rob property, and who uses violence or employs threats against 
another member of the crew or a passenger, and who operates or takes 
command of the vessel commits the offense of piracy.37
Similar to the definition provided by the UNCLOS, Art. 333(1) of the “Criminal 
Code” requires that the crime should be committed by the crew or the passengers of 
a ship against another ship or persons or property on board the ship. However, the 
requirement set forth by the UNCLOS that the offender acts for private ends does 
not have to be met in the Taiwanese “Criminal Code”. As a result, the maritime 
terrorist activities might as well be included to enlarge the application scope of 
Art. 333. The sole difference between the first two paragraphs of the article is that 
the second one does not contain the so-called “two-ship requirement” stated by 
the UNCLOS. For this reason, criminal acts subject to Art. 333 are often called the 
quasi-piracy.38
37　 Text available at http://db.lawbank.com.tw/ENG/FLAW/FLAWDAT01.asp?lsid=FL001424, 
12 January 2016.
38　  Tong Weihua, Studies on the Criminalization of Piracy at Sea, Cross-Strait Legal Science, 
No. 4, 2010, pp. 74~81. (in Chinese)
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Art. 333 is included in “Chapter 30. Offences of Abrupt Taking, Robbery and 
Piracy”, which mainly aims at the suppression of crimes against property rights, 
however, it is clear that piracy is a crime more than an offense solely directed 
at property.39 The legislators of mainland China might not want to follow this 
categorization. 
The report of Jack Lang has highly praised the efforts of States that adapt 
their legislation to the need of combating piracy in the current context.40 The 
way the States revise their existing domestic laws could be inspiring to the future 
amendments to the laws of mainland China.
A. France
France, with its active participation in European military operation in the 
Gulf of Aden, finds it necessary to update its national legal framework against 
piracy. The Act of 15 July 1994 concerning modalities for the exercise of national 
police powers at sea has been amended in 2011 and a new chapter was added. The 
new chapter dealing with piracy also makes reference to several relevant offenses 
contained in the criminal code. Nevertheless, the new chapter brings together all 
the relevant offenses in one instrument.41
French courts have enlarged their jurisdiction according to the new act. They 
had previously only jurisdiction over cases where the victim was a French national. 
They can now exercise “quasi universal” jurisdiction over such offenses. French 
courts now can try offenders captured by the French navy. Of course, the French 
39　  Tong Weihua, Studies on the Criminalization of Piracy at Sea, Cross-Strait Legal Science, 
No. 4, 2010, pp. 74~81. (in Chinese)
40　 United Nations Security Council, Report of the Special Advisor to the Secretary General on 
Legal Issues Relating to Piracy off the coast of Somalia, S/2011/30, adopted on 25 January 
2011, paras. 47~58, at http://www.un.org/Docs/journal/asp/ws.asp?m=S/2011/30, 26 
September 2014.
41　 United Nations Security Council, Compilation of information received from Member 
States on measures they have taken to criminalize piracy under their domestic law and to 
support the prosecution of individuals suspected of piracy off the coast of Somalia and 
imprisonment of convicted pirates, S/2012/177, 26 March 2012, p. 24, at http://www.un.org/
ga/search/view_doc.asp?symbol=S/2012/177&referer=http://www.un.org/depts/los/piracy/
piracy_documents.htm&Lang=E, 26 February 2016.
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courts always have the option to extradite suspects instead of trying them.42
One thing to note about the new act is that it makes direct reference to the 
UNCLOS. By doing so, the French law incorporates principles set up by the 
UNCLOS and other international treaties. Art. 1 of the revised act reads: “This 
title applies to acts of piracy as defined in the United Nations Convention on the 
Law of the Sea, concluded at Montego Bay on 10 December 1982, where they are 
committed 1. At sea; 2. In maritime areas that do not fall under the jurisdiction of 
any State; 3. Where provided for under international law, in the territorial waters of 
a State.” 43
The revised French act also adjusts the judicial proceedings to make it easier 
for French courts to put the suspects on trial. For example, a specific procedure of 
detention of offenders of crimes at sea is added, because it is difficult to put such a 
suspect in front of a French judge within the limited time normally applicable for 
suspects caught in French territory. 44
B. Russia
The Russian government believes that its domestic law is fully in conformity 
42　 United Nations Security Council, Compilation of information received from Member 
States on measures they have taken to criminalize piracy under their domestic law and to 
support the prosecution of individuals suspected of piracy off the coast of Somalia and 
imprisonment of convicted pirates, S/2012/177, 26 March 2012, p. 24, at http://www.
un.org/ga/search/view_doc.asp?symbol=S/2012/177&referer=http://www.un.org/depts/los/
piracy/piracy_documents.htm&Lang=E, 26 February 2016.
43　United Nations Security Council, Compilation of information received from Member 
States on measures they have taken to criminalize piracy under their domestic law and to 
support the prosecution of individuals suspected of piracy off the coast of Somalia and 
imprisonment of convicted pirates, S/2012/177, 26 March 2012, p. 25, at http://www.
un.org/ga/search/view_doc.asp?symbol=S/2012/177&referer=http://www.un.org/depts/los/
piracy/piracy_documents.htm&Lang=E, 26 February 2016.
44　 United Nations Security Council, Compilation of information received from Member 
States on measures they have taken to criminalize piracy under their domestic law and to 
support the prosecution of individuals suspected of piracy off the coast of Somalia and 
imprisonment of convicted pirates, S/2012/177, 26 March 2012, pp. 24~25, 28~29, at http://
www.un.org/ga/search/view_doc.asp?symbol=S/2012/177&referer=http://www.un.org/
depts/los/piracy/piracy_documents.htm&Lang=E, 26 February 2016.
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with UNCLOS.45 Art. 227 of Russian Federation Criminal Code reads as follows:
Piracy 1. Assault against a maritime or other vessel with intent to capture the 
property of others and with the use of force or the threat of force. Punishable 
by imprisonment from five to ten years. 2. The same act, but involving firearms 
or objects used in the capacity of firearms (Federal Act No. 162-FZ of 8 
December 2003). Punishable by imprisonment from eight to twelve years, with 
or without a fine consisting of either 500,000 roubles or loss of salary or other 
income for a period of not more than three years (Federal Act No. 162-FZ of 8 
December 2003). 3. The acts covered by parts 1 and 2 above, if they have been 
committed by an organized group and have resulted in either the inadvertent 
death of a person or other serious consequences. Punishable by imprisonment 
from ten to 15 years, with or without a fine consisting of either 500,000 roubles 
or loss of salary or other income for a period of not more than three years 
(Federal Act No. 162-FZ of 8 December 2003).46
As to the procedural issue, the “quasi universal” jurisdiction is applicable. 
Russian courts can exercise jurisdiction over foreign offenders of piratical acts 
on the high seas, regardless of the nationality of the victim ship. To counter the 
difficulty to collect evidence in the case of crimes on the high seas, the military 
prosecution officers on board the Russian warships help the competent body with 
the initial investigations. 47
45　 United Nations Security Council, Compilation of information received from Member 
States on measures they have taken to criminalize piracy under their domestic law and to 
support the prosecution of individuals suspected of piracy off the coast of Somalia and 
imprisonment of convicted pirates, S/2012/177, 26 March 2012, p. 76, at http://www.un.org/
ga/search/view_doc.asp?symbol=S/2012/177&referer=http://www.un.org/depts/los/piracy/
piracy_documents.htm&Lang=E, 26 February 2016.
46　 Russian Federation Criminal Code, Adopted by the State Duma on 24 May 1996, (Federal 
Act No. 162-FZ of 8 December 2003), at http://www.russian-criminal-code.com/PartII/
SectionIX/Chapter24.html, 12 January 2016.
47　 United Nations Security Council, Compilation of information received from Member 
States on measures they have taken to criminalize piracy under their domestic law and to 
support the prosecution of individuals suspected of piracy off the coast of Somalia and 
imprisonment of convicted pirates, S/2012/177, 26 March 2012, p. 77, at http://www.un.org/
ga/search/view_doc.asp?symbol=S/2012/177&referer=http://www.un.org/depts/los/piracy/
piracy_documents.htm&Lang=E, 26 February 2016.
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C. Japan
The Penal Code of Japan does not contain the crime of piracy. Japan used the 
same method as China to sanction piracy and armed robbery at sea, which was 
punished under the name of robbery and kidnapping, among others.48 However, 
in 2009, Japanese government decided to send the Japan Maritime Self-Defense 
Forces to join the multi-national military operation against piracy, thereupon the 
Law on Punishment of and Measures against Acts of Piracy (Act No. 55 of 2009) 
was adopted. The Act has criminalized piracy and introduced universal jurisdiction. 
And it could fill the gap in the Japanese domestic law and solve the particular 
problem of the foreign-flagged vessels. Japanese companies hire large fleet for 
their international trade, but only a small percentage of the ships hired fly the flag 
of Japan. The non-Japanese flagged ships are related to the interest of Japan which 
only had limited jurisdiction under the former domestic law of Japan. 49
Under this Act, the acts of piracy are defined as acts falling under: 
any of the following items committed for private ends on the high seas 
(including exclusive economic zone (EEZ) prescribed in the United Nations 
Convention on the Law of the Sea) or territorial sea as well as internal waters 
of Japan by crew or passengers of a ship (except for warships and other 
government ships): (i) seizing another ship in navigation or taking control 
of the operation of another ship by rendering persons irresistible by assault, 
intimidation or any other means; (ii) robbing property on board another ship 
in navigation or obtaining or causing others to obtain an unlawful profit by 
rendering persons irresistible by assault, intimidation or any other means; 
(iii) kidnapping a person on board another ship in navigation for the purpose 
of taking the person hostage to demand a third person to deliver any property 
or to take any other unobligated action or to waive that person’s right;(iv) 
demanding a third person to deliver any property or to take any other 
unobligated action or to waive that person’s right by taking a person, on board 
48　  Kentaro Furuya, Japanese Anti-Piracy Law: Protection of Flagged-out Ships, in Jr. Maximo 
Q. Mejia, Chie Kojima and Mark Sawyer eds., Piracy at Sea, Heidelberg: Springer, 2013, p. 
85.
49　 Kentaro Furuya, Japanese Anti-Piracy Law: Protection of Flagged-out Ships, in Jr. Maximo 
Q. Mejia, Chie Kojima and Mark Sawyer eds., Piracy at Sea, Heidelberg: Springer, 2013, p. 
83.
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a robbed ship or a ship whose control is taken or kidnapped on board another 
ship in navigation, hostage; (v) breaking into or damaging another ship in 
navigation for the purpose of committing the acts of piracy as referred to in 
each preceding items; (vi) operating a ship and approaching in close proximity 
of, beleaguering, or obstructing the passage of another ship in navigation for 
the purpose of committing the acts of piracy as referred to in items (i) to (iv) 
above; and (vii) preparing weapons and operating a ship for the purpose of 
committing the acts of piracy as referred to in items (i) to (iv) above. 50
At the same time, the Criminal Code of Japan continues to apply to such 
acts since its Art. 8 stipulates that it applies “to crimes for which punishments are 
provided by other laws and regulations.” 51
To facilitate the prosecution of pirates caught by the Japanese Self-Defense 
Forces in the Gulf of Aden, the Japanese warships have Japanese Coast Guard 
officials on board to collect evidence and carry out investigation for later 
prosecution. 52
After the Act No. 55 of 2009 took effect, the first case tried by the Japanese 
court is the case of the M/V Guanabara, which was such a foreign-flagged ship that 
was not registered in Japan but carried the interests of Japanese enterprises.53
To sum up, the relevant legislation of France and Japan, promulgated after the 
50　  Kentaro Furuya, Japanese Anti-Piracy Law: Protection of Flagged-out Ships, in Jr. Maximo 
Q. Mejia, Chie Kojima and Mark Sawyer eds., Piracy at Sea, Heidelberg: Springer, 2013, 
p. 90. Art. 2, Law on Punishment of and Measures against Acts of Piracy (Act No. 55 of 
2009), at http://www.sof.or.jp/en/topics/pdf/09_01.pdf, 12 January 2016.
51　  Kentaro Furuya, Japanese Anti-Piracy Law: Protection of Flagged-out Ships, in Jr. Maximo 
Q. Mejia, Chie Kojima and Mark Sawyer eds., Piracy at Sea, Heidelberg: Springer, 2013, p. 
94. 
52　  Kentaro Furuya, Japanese Anti-Piracy Law: Protection of Flagged-out Ships, in Jr. Maximo 
Q. Mejia, Chie Kojima and Mark Sawyer eds., Piracy at Sea, Heidelberg: Springer, 2013, p. 
96.
53　The oil tanker, Guanabara flying the flag of Bahamas was operated by a Japanese 
company’s subsidy. It was attacked 300 miles away from Oman. The oil tanker has no 
Japanese crew member on board. It was the U.S. navy which captured the suspects. In fact, 
the flag State of the victim ship (Bahamas), States of nationalities of the crew members on 
board and the State that captured the suspects (the U.S.) could exercise their jurisdiction. 
However, in the current case, States like Bahamas and U.S. have shown no intent to try the 
case. The suspects were finally transferred to Tokyo for trial. The Japanese Coast Guard 
officials on board the Japanese warships were able to collect sufficient evidence from the 
U.S. navy. See Kentaro Furuya, Japanese Anti-Piracy Law: Protection of Flagged-out Ships, 
in Jr. Maximo Q. Mejia, Chie Kojima and Mark Sawyer eds., Piracy at Sea, Heidelberg: 
Springer, 2013, pp. 98, 100.
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start of the multi-national military operations in the Gulf of Aden, makes direct 
reference to UNCLOS to facilitate prosecution of pirates under their domestic 
law. The two States did not directly revise their respective criminal code. Instead, 
they either amended an existing act devoted to the suppression of maritime 
crimes or adopted a new act to deal with the new situation. At the same time, the 
relevant provisions in each State’s criminal code continue to apply. Special regime 
for detention and evidence collection has been designed to counter the specific 
difficulties in the trial of suspects caught on the high seas. 
By contrast, the Russian legislation adopted before the emergence of the 
Somali piracy problem is not totally consistent with the UNCLOS. However, it is 
natural that the definition of piracy in Russian domestic law is different from the 
one given by international law.
It is a global trend for States to criminalize piracy and facilitate the prosecution 
of suspected pirates. And it is consistent with China’s own interests to do so 
by expanding its courts’ jurisdiction in order to provide better protection for its 
nationals and vessels hired by its own enterprises. 
Piracy and armed robbery at sea may be criminalized through two methods. 
One is to put the two crimes under the same name of crime of piracy without 
distinguishing the two. Russian domestic law is such an example. The other one 
is that States introduce directly the definition of piracy given by UNCLOS into 
their domestic law and criminalize similar acts committed in waters under a State’s 
jurisdiction under the name of armed robbery. Several States amending their 
domestic laws after 2008 have chosen to follow this method, like France and Japan.
The author holds that the crime of piracy should be incorporated into the 
Crimes Endangering Public Security in Part II, Chapter II of the Criminal Law of 
China. An article concerning piracy may be inserted between Art. 122 (hijacking of 
ships and motor vehicles) and Art. 123 (crimes endangering safety of aviation). But 
piracy and armed robbery do not need to be separately defined.
On the one hand, Chinese domestic law rarely regulates any activity happening 
in a place beyond the jurisdiction of China. On the other hand, piracy under 
domestic law does not have to be the same as the one defined by the UNCLOS. 
More importantly, it is not necessary to distinguish piracy and armed robbery in the 
context of domestic law. Therefore, in an attempt to criminalize piracy in Chinese 
domestic law, the following wording might be adopted:
Piracy consists of any of the following acts committed for private ends:
1. Any illegal acts of violence or detention, or any act of depredation directed 
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against a ship or aircraft, or against persons or property on board such a ship or 
aircraft; 
2. Any act of voluntary participation in the operation of any ship or aircraft 
engaged in acts mentioned in para. 1, with knowledge of its involvement; and
3. Any act of inciting or intentionally facilitating an act described in paras. 1 
and 2. 
Whoever commits acts described in para. 1 shall be sentenced to a fixed-term 
of imprisonment of no less than ( ) years, life imprisonment or death.
Whoever commits acts described in para. 2 shall be sentenced to a fixed-term 
of imprisonment of no less than ( ) years …
The criminal procedural law of China also needs to be revised. Or a new 
Supreme Court Explanation is needed to allow Chinese courts to exercise 
jurisdiction over suspects caught on the high seas. For example, Art. 10 of The 
Supreme Court Explanation Relating to the Implementation of the Criminal 
Procedural Law of the People’s Republic of China might be revised as follows: to 
prosecute suspects in accordance with the international treaties to which China is 
a party, the jurisdiction is to be exercised by the People’s Court of the place where 
the suspect is apprehended or where the port to which the suspects are transferred 
is located.
V. Conclusion
Facing the rampant piracy and armed robbery at sea off the coast of Somalia, 
the Security Council has called on all States to criminalize such offenses in their 
domestic law and prosecute the presumed pirates to combat impunity of the crimes.
The still existing non-criminalization of piracy is the first obstacle to 
overcome. Additionally, the criminal procedural law of China makes it difficult 
to prosecute offenders caught on the high seas or in a place beyond national 
jurisdiction. Due to these problems, some revisions are needed to be made to the 
criminal law and criminal procedural law of China, in order to better combat the 
global plague of piracy and armed robbery at sea.
To this end, an article to define the crime of piracy can be inserted between 
Art. 122 and Art. 123, Part II, Chapter II of the Criminal Law of China. In addition, 
since the current criminal procedural law of China has made it impossible for 
Chinese courts to exercise universal jurisdiction over suspects captured on high 
seas, some changes have to be made to this law. To tackle this problem, the simplest 
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way is to issue a new Supreme Court Explanation to illustrate some exceptional 
situations, such as incidents of piracy and any other maritime offenses where the 
suspects are often caught outside the territory of China.
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